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Opinion by Cissel, Administrative Trademark Judge:

The final decisicon of this Board was 1ssued on July 10,
1997, The petitions to cancel the Ltwo registrations were
granted because respondent had falled to make of record
elther testimony or evidence to overcome the inference that
1t had failed to use the registered marks during the two

vears before the November, 1992 filings of the petitions to
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cancel. The Board noted, at page 8 of 1ts opinion, that
“[t]lhe record 1s replete with attempts by petitioner to get
respondent to provide proof of the use 1t claims during the
period petitioner questions, but respondent steadfastly
refused to support 1ts contention with documentary
evidence.” We acknowledged that Mr. O’Brien may have
misunderstood his obligation to provide petitioner with the
evidence that might have met his hurden to overcome the
evidence showing abandonment, but we nevertheless found that
his stubborn refusal to do so necessarily resulted i1in our
findings for petitioner in both proceedings. We noted that
Mr. O’Brien 1s not an attorney, and suggested that his
unfamiliarity with the applicable rules of procedure
contributed to the protracted prcblems with discovery and
the overly extensive record in these proceedings. Counsel
for petitioner, on the other hand, was commended for the
patience and flexibility displayed 1n attempting to abide by
the rules without unnecessarily confusing respondent.

In keeping with his consistent failure to comply with
the applicable rules of civil prccedure or the Trademark
Rules of Practice, on September 8, 1997, almost two months
after the final decision had been rendered on the merits,
Mr. O'Brien filed a “"Reply Brief,” attached to which were
additional documents. On the same date, he also filed a

paper styled as a “Supplement to Emergency Motion Rule
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60 (B).” The Board had already received from petitioner, on
August 21, 19297, petiticner’s response to the “Emergency
Motion.”

The Becard was unable to document receipt of the

r

original “"Emergency Motion,” so respondent was contacted by
telephone, and eventually respondent submitted a copy of the
motion, along with a letter to the Board in which Mr.
O'Brien explains that unless the Board reverses 1ts July 10,
1997 judgment, respondent will appeal, and the burden of
doing so “may put The Pizza Maker Inc. out of business.”

The reply brief and the materials attached to 1t have
not peen cecnsidered. While Rule 2.128 of the Trademark
Rules of Practice nelther provides for nor prohibits
consideration of reply briefs from parties i1in the position
of defendant, the submissicn of respondent’s reply brief was
manifestly untimely, having been receilved over a year and a
half after 1ts earlier-filed reply brief was stricken on
January 17, 19%6. Moreover, the second reply brief was
filed almost two months after the final decisicn on the
merits had been rendered in this matter., The record had
long since closed, sc even 1f the brief had been timely, the
materials attached to 1t would nct have been considered.

We turn, then, to the “Emergency Mcticn Rule &0 (B} .”
Rule 60(b) (2) of the Federal Rules of Civil Procedure

provides for rel:ief from judgment i1n view cf “newly
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discovered evidence which by due diligence could not have
been discovered 1in time to move for a new trial under Rule
59{(b!.” The motion, which respondent apparently served on
petitioner, 1f not the Board, makes no mention of the reascn
the evidence submitted along with 1t was not revealed during
the discovery or trial periods. In the “Supplement” to the
motion, which respondent apparently filed in respcnse to
petiticner’s response to the motion, respondent appears to
contend that the reason 1t did not produce the evidence
attached to the motion “in the original cancellation
proceeding” was because the “majority” of the documents were
“lost,” and that they were later found in a briefcase after
renovations at respondent’s headguarters. Respondent 1s not
at all clear about nhow this occurred. No information as to
the timing of the renovations relative to the discovery and
trial periods 1n these proceedings 1s given. No supporting
documentaticn 1s provided regarding the rencvation, how the
documents were stored, or who found them, or under what
circumstances, and there 1s no explanation at all concerning
why these materials could not have been timely produced
through the exercise of due diligence.

Under these circumstances we cannct ccnclude that
respondent 1s entitled to what amounts to a reopening of the
trial period in this proceeding 1n order to 1introduce

evidence which could have keen uncovered and produced years
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ago during discovery. Respcndent’s motion under Rule 60 (k.
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15 accordingly denied.
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